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Voluntary information, national 
measures and enforcement: Further 
reading 


Voluntary information 


Provisions for ‘voluntary food information’ are covered in Articles 36 and 37 of the Food 
Information to Consumers Regulation (the ‘FIC’: 1169/2011). 


When any of the ‘mandatory particulars’ of Article 9 or any of the ‘additional 
mandatory particulars for specific types or categories of foods’ of Article 10 are given 
voluntarily on a food, the rules of Sections 2 and 3 of Chapter IV (Articles 17-35) of the 
FIC apply to their provision. This means essentially that the giving of the information has 
to follow the FIC rules as if it was a mandatory requirement. 


The exception to this principle is that such voluntarily given ‘mandatory particulars’ are 
not subject to Section 1 of Chapter IV, which includes rules on the availability and 
placement of the information, language requirements, rules on imparting information 
during distance selling transactions and, most notably, clarity rules including the 
minimum font size. Mandatory particulars given voluntarily do not therefore need to 
respect the minimum ‘x-height’ requirement and indeed such voluntary information 
should not be displayed to the detriment of the space available for mandatory 
information. Exceptionally, the voluntary front of pack nutrition declaration provided for 
by Article 30(3) must respect the minimum font size requirement set out in Article 13(2) 
(as required by Article 34(3)(b)). 


All voluntarily-provided food information must comply with the Article 7 ‘fair 
information practices’ which extend to the advertising and presentation of foods and 
require that foods are marketed accurately and clearly to the consumer. 


One of four areas of voluntary information where the FIC commits the Commission to 
imposing rules on its provision is that of giving information on the absence or reduced 
presence of gluten in foods. This provision was added as an amendment to the FIC via 
Commission Delegated Regulation (EU) No 1155/2013 of 21 August 2013 amending 
Regulation (EU) No 1169/2011 of the European Parliament and of the Council on the 
provision of food information to consumers as regards information on the absence or 
reduced presence of gluten in food. 
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The background to this is that although legislation already exists in this area 
(Commission Regulation (EC) No 41/2009 of 20 January 2009 concerning the 
composition and labelling of foodstuffs suitable for people intolerant to gluten), this is 
due to be repealed on 20 July 2016 by Regulation (EU) No 609/2013 of the European 
Parliament and of the Council of 12 June 2013 on food intended for infants and young 
children, food for special medical purposes, and total diet replacement for weight 
control and repealing Council Directive 92/52/EEC, Commission Directives 96/8/EC, 
1999/21/EC, 2006/125/EC and 2006/141/EC, Directive 2009/39/EC of the European 
Parliament and of the Council and Commission Regulations (EC) No 41/2009 and (EC) 
No 953/2009. Replacement legislation is in place for 20 July 2016 onwards 
(Commission Implementing Regulation (EU) No 828/2014 of 30 July 2014 on the 
requirements for the provision of information to consumers on the absence or reduced 
presence of gluten in food), which provides unadulterated thresholds for the claims 
‘gluten free’ and ‘very low gluten’. 





Enforcement legislation 


The Food Information Regulations 2014 (SI 2014 No. 1855), The Food Information 
(Scotland) Regulations 2014 (SSI...), The Food Information (Wales) Regulations 2014 
(....) and The Food Information (Northern Ireland) Regulations 2014 (....) (the ‘FIRs’) 
[insert numbers and links when available] enforce the FIC in England, Scotland, Wales 
and Northern Ireland. The Food Information Regulations 2014 amend some post- 
devolution legislation which applies not just in England (e.g. the Wine Regulations 201 1 
which apply to the whole UK) and hence for some purposes do not apply solely in 
England. 





The following provisions apply in the UK countries by virtue of their inclusion in these 
national Statutory Instruments. They represent areas where the FIC grants discretion to 
Member States (i.e. derogations which may be taken up and food information, beyond 
allergen information, for food sold loose) or where the FIC imposes no rules (e.g. 
alcohol-related terms, compositional requirements for cream). 


Minced meat 


All four UK countries have taken up the derogation from the compositional 
requirements for minced meat made available in Part B (3) of Annex VI to the FIC. 
Minced meat placed on the market in the UK is not required to comply with the fat and 
collagen/meat protein ratio limits laid down in Part B (1) of Annex VI of the FIC as long 
as the labelling of the product bears the national mark as shown below, the details of 
which are given in Schedule 2 to the FIRs: 


For UK market only 


A font and colour must be used for the national mark such that it is clearly legible and 
visible. When used on prepacked foods, the national mark must respect the minimum 
font size requirements of the FIC. 
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If the term ‘lean’ is used as part of the name of minced meat, the national mark cannot 
also be used and the fat content and collagen/meat protein ratio of the mince must 
comply with the limits for ‘lean minced meat’ (<7% and <12% respectively). The 
national mark must also be used with minced meat sold loose as appropriate according 
to the same rules. 


The provisions relating to the minced meat derogation came into force in England on 
15 August 2014 [insert dates for other countries when available]. 


Non-prepacked food 


The category of ‘non-prepacked food’ encompasses food sold without prepackaging 
(e.g. plated food presented at the table at a catering establishment), foods packed on 
the sales premises at the consumer's request (e.g. food sold at a deli counter) and food 
‘prepacked for direct sale’. 


FIC-imposed allergen information 

The provision of FIC food information for non-prepacked food is voluntary (but can be 
mandated at Member State level), with the exception of allergen information which, 
under Article 44, is mandatory for all food sold to caterers or final consumers (this 
includes final consumers at catering establishments). 


Allergen information can be provided for non-prepacked food by any means which a 
business chooses. This includes giving the information verbally as long as there is an 
indication, via a notice, menu, ticket or label that the relevant allergen information can 
be obtained by asking a member of staff. This must be easy for customers to see. With 
regard to distance selling of non-prepacked food, Article 14(2) of the FIC requires that 
allergen information be made available before the purchase is concluded, either by 
virtue of the material supporting the distance selling or by other means clearly identified 
by the business and offered without extra cost to the purchaser. 


Food information provisions imposed nationally 

Catering establishments selling loose food are required to provide allergen information 
and, where appropriate, information on the use of irradiated products or ingredients 
and information on the use of GM products or ingredients. There are no other 
mandatory food-specitic information requirements for loose food sold in catering 
establishments. 


Requirement to name the food 

Non-prepacked food sold to caterers or final consumers (other than food prepared to 
be ready for consumption and offered by caterers either in person or via distance 
communication to final consumers) must be provided with a name as stipulated in 
Article 9(1)(a) of the FIC. This means a legally-compliant name, i.e. a legal name, a 
customary name or a descriptive name, not a brand name or fancy name. 
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The FIC provides, via Annex VI, details of particulars which must accompany the names 
of prepacked products in particular circumstances (e.g. indications of physical condition 
(such as ‘defrosted’), indications of added protein or water for certain meat or fish 
products, names used for minced meat). The Annex VI requirements do not apply to 
names provided for non-prepacked food, other than to minced meat. For minced meat 
this means that the national mark must be displayed with the non-prepacked product 
when a minced meat name is used but the compositional criteria are not respected. 


For food offered for sale by means other than distance selling, the name can be given 
on a label attached to the food or on a notice, ticket or label readily visible where the 
purchaser chooses the food. The rules for presentation of information for non- 
prepacked food sold by distance selling (which includes the requirement to indicate a 
name) are given in Article 14(2) of the FIC (the information must be available before the 
purchase is concluded and available again at the moment of delivery). 


Requirement to quantify meat 

Food containing meat and any other ingredient(s) sold non-prepacked to caterers or 
final consumers (other than food prepared to be ready for consumption and offered by 
caterers either in person or via distance communication to final consumers) must be 
provided with a quantitative ingredient declaration for the meat. Meat in this context 
means meat as defined in the FIC for the purposes Its use as a generic term in 
ingredient listing (i.e. ‘beef’, ‘chicken’, ‘lamb’ etc. — see module on Ingredients). The 
requirement for a quantitative indication is therefore restricted to skeletal muscles (so 
only applies to the ‘steak’ in a non-prepacked steak and kidney pie) and the extent of 
the value is limited by maxima for the inclusion of fat and connective tissue. 


The requirement is further restricted by the exclusion of some meat products from the 
requirement. These are detailed in Schedule 3 to the FIRs and comprise: 


e raw meat in which the only addition is proteolytic enzymes 

e chicken and poultry-cuts to which water has been added but does not exceed the 
technically unavoidable content as determined according to the EU poultrymeat 
marketing standards 

e sandwiches, filled rolls and similar products which are ready for consumption, but 
not meat products whose name includes ‘burger’ 

e pizzas and similar topped products 

e any food whose name includes ‘broth’, ‘gravy’ or ‘soup’. 


For meat products offered for sale by means other than distance selling, the meat 
quantity can be given on a label attached to the food or on a notice, ticket or label 
readily visible where the purchaser chooses the food. The rules for presentation of 
information for food sold non-prepacked by distance selling (which includes the 
requirement to indicate the meat quantity in meat products) are given in Article 14(2) of 
the FIC (the information must be available before the purchase is concluded and 
available again at the moment of delivery). 
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Irradiation information 

Under Article 17(5) of and Annex VI to the FIC, indications of treatment with ionising 
radiation must be made on the labelling of prepacked foods where they, or one or 
more of their ingredients, have been so treated. Directive 1999/2/EC concerning foods 
and food ingredients treated with ionising radiation imposes additional requirements on 
the provision of irradiation information, and these additional requirements are 
implemented via the FIRs, and are as follows. 


Food sold ‘in bulk’ 
Foods placed on the market: 


e ‘in bulk’ (e.g. non-prepacked foods) and 
e intended for the ultimate consumer or a caterer and 
e which have, or contain an ingredient which has, been treated with ionising radiation 


must be marked with the word ‘irradiated’ or the words ‘treated with ionising 
radiation’, together with the name of the product. This indication must appear on a 
display or notice above or beside the container in which the products are offered for 
sale. 


Food with compound ingredients 
Food placed on the market: 


e intended for the ultimate consumer or a caterer and 

e with a compound ingredient containing an irradiated ingredient and 

e where that compound ingredient is exempt from specific listing under point 2 of 
Part E of Annex VII to the FIC 


must, in its ingredients list, make reference to the irradiated ingredient by the use of the 
term ‘irradiated’ or ‘treated with ionising radiation’. 


Compositional requirements for cheese and cream 

The FIRs retain, until 13 December 2018, those parts of the Food Labelling Regulations 
1996 which concern composition-based restrictions on the names used for certain types 
of cheese and cream. 


The following names may not be used for cheeses, whether or not qualified by other 
words, unless the corresponding water limits are respected: 
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Variety of cheese Maximum water percentage 
Cheddar 39 
Blue Stilton 42 
Derby 42 
Leicester 42 
Cheshire 44 
Dunlop 44 
Gloucester 44 
Double Gloucester 44 
Caerphilly 46 
Wensleydale 46 
White Stilton 46 
Lancashire 48 





In all cases the milk fat content must be at least 48% of the dry matter. 


The following names may not be used for cream, whether or not qualified by other 
words, unless the corresponding minimum milk fat content requirements are respected: 


























Clotted cream The cream is clotted and contains not less than 55% milk fat 
Double cream The cream contains not less than 48% milk fat 
Whipping cream The cream contains not less than 35% milk fat 
Whipped cream The cream contains not less than 35% milk fat and has been 
whipped 
Sterilised cream The cream is sterilised cream and contains not less than 23% milk fat 
Cream or single The cream is not sterilised cream and contains not less than 18% 
cream milk fat 
Sterilised half cream The cream is sterilised cream and contains not less than 12% milk fat 
Half cream The cream is not sterilised cream and contains not less than 12% 
milk fat 
6 
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The milk fat minima do not need to be complied with if the cream name contains 
qualifying words to indicate that the milk fat content is greater or less than that 
stipulated. 


Alcohol-related terms 


The FIRs retain, until 13 December 2018, long-standing national rules in the Food 
Labelling Regulations 1996, on conditions for using, on drinks, the claims ‘alcohol-free’, 
‘dealcoholised’, ‘low alcohol’ and ‘non-alcoholic’. These rules are as follows: 


e ‘alcohol-free’: drinks from which alcohol has been extracted, with an alcohol by 
volume (ABV) of not more than 0.05%, and which are labelled 
o (a) with the words ‘not more than’ followed by a figure indicating the 
maximum alcoholic strength and the symbol ‘% vol.’, ‘alcohol % vol.’ or ‘alc. 
% vol.’ or 
o (b) where appropriate an indication that it contains no alcohol 
e ‘dealcoholised’: drinks from which alcohol has been extracted, with an ABV of not 
more than 0.5%, and which are labelled 
o (a) with the words ‘not more than’ followed by a figure to not more than 
one decimal place indicating the maximum alcoholic strength and the symbol 
'% vol.', ‘alcohol % vol.’ or ‘alc. % vol.’ or 
o (b) where appropriate an indication that it contains no alcohol 
e ‘low alcohol’ or any claim likely to have the same meaning for the consumer: 
alcoholic drinks with an ABV of not more than 1.2% and which are labelled 
o with the words ‘not more than’ followed by a figure to not more than one 
decimal place indicating the maximum alcoholic strength and the symbol ‘% 
vol.’, ‘alcohol % vol.’ or ‘alc. % vol.’ 
e ‘non-alcoholic’: in the composite name ‘non-alcoholic wine’ for wine for 
communion or sacramental use 


See Schedules 6 and 7 to the FIRs. 


Descriptive use of chocolate in the names of foods 


Paragraph 33 of Schedule 7 to the FIRs amends the Cocoa and Chocolate Products 
(England) Regulations 2003 to allow any of the prescribed names for cocoa and 
chocolate products (or similar words or derived terms) to be used in the names of foods 
which do not actually contain the named cocoa or chocolate product where this is in 
accordance with UK custom and the foods so named cannot be confused with any of 
the designated products. This allows, for instance, the word ‘chocolate’ to be used to 
describe a cake flavoured with sufficient cocoa powder to give the cake a chocolate 
flavour; this having long been a practice acceptable under the applicable legislation in 
the UK. 
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Enforcement 


The enforcement of food labelling requirements which are not related to food safety 
takes account of the hierarchy of enforcement to achieve compliance in the most 
effective way. This involves visits and other forms of communication, as well as 
collaborative relationships under the primary and home authority principles. The scale of 
enforcement action should take into account any potential consumer protection risks, 
and may reflect particular consumer sensitivities which may lead to loss of consumer 
confidence or economic loss to industry (e.g. in cases involving authenticity/fraud). The 
scale of distribution and therefore the number of consumers affected should also be 
considered. 


Informal approaches to achieving compliance, involving the offering of advice or 
communicating by letter, are well-established and understood by food businesses and 
are favoured whenever they are likely to secure compliance with requirements within a 
reasonable timeframe, and depending on the circumstances. 


Offences 

It follows directly from the FIC, and without executing provisions in the FIRs, that food 
which is on the market after its ‘use by’ date has expired will be deemed to be unsafe 
and subject to criminal sanction in England under the Food Safety and Hygiene 
(England) Regulations 2013, in Scotland and Wales under the General Food Regulations 


2004 and in Northern Ireland under the General Food Regulations (Northern Ireland) 
2004. 


Offences are created in the FIRs in relation to failure to comply with certain allergen 
information provisions of the FIRs and FIC. It is an offence, with non-prepacked food, to 
fail to provide allergen information which identifies the allergen as listed in Annex II to 
the FIC. With prepacked foods, it is an offence: 


e to fail to provide Annex II allergen information 
where a product has an ingredients list, to fail to give the clear reference to the FIC 
Annex Il allergen name within it 

e where a product has no ingredients list, to fail to use the word ‘contains’ on the 
labelling followed by the FIC Annex II allergen name 


The maximum penalty for an offence on summary conviction is a fine not exceeding 
level 5, but the courts will be able to impose a fine without any maximum limit once 
section 85 of the Legal Aid, Sentencing and Punishment of Offenders Act 2012 has 
been commenced. 





Food —— ati 
Standards Food labelling 
Agency e-learning course 
food.gov.uk 


Improvement notices 

Regulation 12, in conjunction with Part 1 of Schedule 4 to the FIRs in England apply, 
with modifications, section 10 of the Food Safety Act 1990 in order to enable an 
improvement notice to be served requiring compliance with certain requirements of the 
FIC and certain national measures. These requirements are specified in Regulation 12 
of, and Schedule 5 to, the FIRs. Section 10(2) of the Food Safety Act 1990, as applied, 
makes the failure to comply with an improvement notice an offence. The FIRs in Wales, 
once published, will also apply the improvement notices of section 10 of the Food 
Safety Act 1990 to enforcement of food information requirements. In Northern Ireland 
the improvement notices of Article 9 of the Food Safety (Northern Ireland) Order 1991 
will be applied to the enforcement of food information requirements there by the 
Northern Irish FIRs, once published. 


Where informal action fails, or where there are repeated or gross breaches of food 
information requirements, the first formal action is the issuing of an improvement 
notice. The factors to be considered in issuing an improvement notice are equivalent to 
those considered before prosecution is undertaken, e.g. prior notification of the 
business's Primary Authority (if they have one) and possible use of the BRDO mediation 
process, the Enforcement Concordat, the Regulator’s Compliance Code, the Code for 
Crown Prosecutors and the LA enforcement policy. 


Criminal offences are only available where businesses do not comply with the 
improvement notice. 


Regarding the contravention of allergen information provisions, enforcement authorities 
will be able to use improvement notices, but will also have the option to pursue the 
matter as a criminal offence, as indicated in Offences section, above. 


Due diligence defence 
The due diligence defence from the Food Safety Act 1990 is applied to offences under 
the FIRs. 


Food authorities 

Food authorities (as defined in the Regulations) and port health authorities will be under 
a duty to enforce the Regulations. Food authorities (as defined in the Regulations) do 
not include non-metropolitan district councils for an area for which there is a county 
council. However, non-metropolitan councils for such areas will have a power to 
enforce (i.e. ‘may enforce’) certain allergens-related provisions. This power will be in 
addition to the enforcement functions of the county council in such areas. Where a 
county council and a non-metropolitan district council both have enforcement functions 
in the same area, there will be co-ordination of controls via the local authority Food 
Groups. The Food Standards Agency will liaise with the local authorities on this issue. 


